BASIS STATEMENT FOR ADOPTION OF CHAPTER 26 -

STANDARDS FOR INDOOR PESTICIDE APPLICATIONS AND NOTIFICATION FOR ALL OCCUPIED BUILDINGS

EXCEPT K - 12 SCHOOLS

BASIS STATEMENT: Board discussion of a rule covering indoor application of pesticides began in 1987 when the Board was finalizing its drift rule, Chapter 22.  The Board felt that building occupants should have the right to know when chemicals are used in their building and that applications should be conducted in a manner which minimizes risks to the occupants.  The topic was discussed several more times over the ensuing years.  In 1992, a Non-Ag Notification Stake Holders Group discussed notification issues but focused instead on the outdoor Notification Registry.  In the fall of 1998, the Board formed another stakeholders group to study indoor application issues.  The group’s recommendations were not acted upon until indoor pesticide application was finally voted as the Board’s top priority at their 2003 planning session.

Proposed language for a new rule was discussed and refined at the March 19, April 23, and June 4, 2004 Board meetings.  The Secretary of State published notice of the new rule-making proposal in major daily papers on June 30, 2004.  In addition, notices were sent to all commercial application companies licensed to apply pesticides indoors and to individuals on the Board’s agenda/rule-making mailing list.  A public hearing on the initial proposal was held on July 21, 2004 at the Hampton Inn in Waterville and the written comment deadline was set for August 13, 2004.  The Rule Making Record from the initial proposal was reviewed at the September 8, 2004 Board Meeting.  The Board determined that there were too many issues with the initial proposal to adopt a rule, so they elected not to adopt the proposal and instead sought additional input through a series of Public Information Gathering Sessions.

Three Public Information Gathering Sessions were held for separate subsets of the regulated community during regular Board Meetings held on October 8, November 5, and December 17, 2004.  The Board met to review constructive comments submitted during the information gathering sessions and comment period on February 18, 2005.  The Board directed the staff to incorporate revisions based on the public information gathering sessions and formulate a new draft rule.  The Board subsequently reviewed the staff redraft of the first proposal at a meeting held on July 29, 2005 where a new proposal emerged.

The Secretary of State published notice of the new rule-making proposal on August 17, 2005.  In addition, notices were sent to all commercial application companies licensed to apply pesticides indoors and to individuals on the Board’s agenda/rule-making mailing list.  A public hearing on the second proposal was held September 9, 2005 at the Hampton Inn in Waterville.  Written comments were accepted through September 26, 2005.  The Board reviewed the rule-making record at its meeting held on October 28, 2005.  Once again, the Board determined that substantive changes were still needed and elected to abandon that rule-making procedure.

Following the January 20, 2006 Board Meeting, the staff prepared a new draft rule.  The Secretary of State published notice of the rule-making proposal in the major daily newspapers on February 1, 2006.  In addition, notices were sent to all commercial application companies licensed to apply pesticides indoors and to individuals on the Board’s agenda/rule-making mailing list.  A public hearing on the third draft was held February 24, 2006 and written comments were accepted through March 10, 2006.  Six people testified at the public hearing and four written comments were received.

The Board met on March 31, 2006 to review the rule-making record.  Industry representatives identified four principle areas where revisions were requested.  First, they requested to exempt liquid crack and crevice applications from the twenty-four hour notification requirements, arguing that it would preclude a prompt response to urgent pest problems.  Two proponents of the rule argued that notice should be maintained for crack and crevice treatments due to the ability of liquids to escape from cracks and crevices.  The Board members felt that application of liquids in occupied buildings was the primary reason for requiring notice.  They went on to discuss possible exemptions for urgent situations, but found those options unworkable.  They felt the available options for urgent pest control in the current proposal should be adequate for the first twenty-four hour period, and that other methods could be used after twenty-four hours.

Industry representatives also suggested that the responsibility for notifying building occupants should reside with the building owner or manager and not the pesticide applicator.  The Board members recognized that building managers were in a better position to implement notification, but they are not part of the Board’s normal regulated community and informational loop.  They further recognized the current proposal allows the applicator to enlist the assistance of a responsible person within the occupied building.  The Board elected to expand the rule’s language to allow the applicator to shift much of the responsibility for notice to a responsible person in the affected building.  The applicator will then need to confirm that the notice requirements have been fulfilled prior to making the application.

Industry representative also sought clarification for two sections of the notice requirements.  They felt the current language might be interpreted to require notification of all tenants of a building when only certain residential units were being treated.  Board members agreed to revise the language to clarify that only tenants whose residential unit will be treated need to receive notice.

Industry representatives were also concerned that Section 3(D) would require that all listed application information be provided upon request, even if only one piece of information was being requested.  Board members agreed that was not the intent of Section 3(D) and decided to clarify the language so it is clear that only requested information needs to be provided.

Finally, industry representatives suggested that pesticides exempt from federal registration (FIFRA Section 25(b)) should also be exempt from the rule.  Board members pointed out that current language already encourages use of low risk products.  They had concerns about the use of liquid 25(b) products, pointing out they have potential to cause allergic reactions.  In addition, very little toxicological information is readily available for these products.  The Board decided not to exempt these products from the rule.

One commercial applicator suggested an alternative system of notification based on individual registries for each affected building.  The Board felt this system would be difficult to enforce.  The same applicator also felt that exempting certain formulations from the notice requirements ignores the expertise of the applicator.  The Board felt there was ample evidence showing properly placed dry formulations have less risk for exposure.

One proponent of the rule argued that the Board should return to the individual notification system proposed in the original rule-making proceeding, and that there were practical ways of addressing the issues cited by industry.  The Board decided that the current procedure is consistent with other workplace notice requirements and elected not to change the current language.

On May 12, 2006, the Board reviewed the technical changes that had been agreed to at its previous meeting.  The members felt comfortable that adoption of the revised rule would provide a practical mechanism for persons concerned about pesticide use in their workplace, daycare or rented residential unit to obtain basic right-to-know information.  Moreover, members agreed the revised rule would promote the use of integrated pest management in occupied buildings and result in reduced risks to occupants.  The members therefore voted to adopt the proposed rule with the accepted revisions and noted that it contained an effective date of January 1, 2007 to allow the regulated community plenty of implementation time.

STATUTORY AUTHORITY:  7 M.R.S.A. §§601-625 and 22 M.R.S.A. §§1471-A-X.

EFFECTIVE DATE: 
THIS RULE SHALL BECOME EFFECTIVE JANUARY 1, 2007.

